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Fed. Circ. Revives Patent Claims In Sony
Controller Suit
By Erin Coe      

Law360, San Diego (February 1, 2012, 6:32 PM EST) --
The Federal Circuit on Wednesday determined that a lower
court improperly limited the claims of a patent asserted
against vibrating game controllers by Playstation maker Sony
Computer Entertainment America LLC.

The three-judge panel vacated a stipulated judgment that
Sony did not infringe inventor Craig Thorner's patent covering
a tactile feedback system for computer video games. It
remanded the complaint, finding that the judgment was based
on a New Jersey district court's claim construction that
unfairly narrowed the patent terms "attached to said pad" and
"flexible."

Thorner and Virtual Reality Feedback Corp. sued Sony,
Lerner David Littenberg Krumholz & Mentlik LLP and Russ
August & Kabat PLC in April 2009 for patent infringement,
fraud and malpractice claims over five patents covering
vibrating video game controller technology.

Thorner, who signed a licensing deal with Immersion Corp.,
said the defendants scammed him into another agreement
with a third party that cheated him out of royalties and made
him testify against Immersion as part of Sony's appeal of an
$82 million jury award in those companies' bitter patent feud.

The patent-at-issue on appeal, U.S. Patent Number
6,422,941, covers a tactile feedback controller that operates
other devices with an actuator that provides tactile feedback
to a user in response to certain game activities. For instance,
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the actuators in game controllers may vibrate during a crash
in a car racing game.

The district court held that "flexible" as part of the patent's
term "flexible pad" did not simply mean "capable of being
flexed" because many objects that were capable of being
flexed were not flexible, and held that it meant "capable of
being noticeably flexed with ease."

For the term "attached to said pad," the district court
determined that the term should not be given its plain and
ordinary meaning because the specification redefined
"attached" by implication and meant attachment only to an
external surface.

After the claim construction ruling, the parties stipulated to
noninfringement by the accused products, but reserved the
right to challenge the construction of any disputed claim
phrases of the '941 patent on appeal.

Thorner argued on appeal that the plain and ordinary
meaning of "attached" included affixing an item to either an
exterior or an interior surface, while Sony contended that the
patent identified two different connections — "attached to"
and "embedded within" — and that in every instance where
the specification used "attached," it referred to an attachment
to an outer surface.

The Federal Circuit held that claim terms must be given their
plain and ordinary meaning to one of skill in the art, and the
plain meaning of "attached" encompassed either an external
or internal attachment.

The appeals court found that the specification did not redefine
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"attached." It noted that the specification explained that an
actuator was "attached to [an] outer surface," and if the
applicant had redefined the term to mean only "attached to an
outer surface," then it would have been unnecessary to
specify that limitation in the specification.

Although the specification used "attached" and "embedded"
as alternatives and "embedded" was a narrower term to
describe embodiments affixed to an internal surface only, that
did not mean the word "attached" automatically meant only
attached to an external surface, according to the appeals
court.

"Simply referring to two terms as alternatives or disclosing
embodiments that all use the term the same way is not
sufficient to redefine a claim term," the opinion said.

Thorner further argued that "flexible pad" simply meant
"capable of being flexed," and the Federal Circuit agreed with
him that the district court improperly limited the term, noting
that while the specification said the pad must be a semirigid
structure, neither the claims nor the specification required the
pad to be noticeably flexed with ease.

The task of deciding the degree of flexibility should be part of
the infringement analysis, not part of the claim construction,
the Federal Circuit said. However, it pointed out that the lower
court could decide on summary judgment whether there is no
genuine issue of material fact that the accused products do
not meet the plain and ordinary meaning of "flexible."

Attorneys representing the parties did not respond to requests
seeking comment.

Chief Judge Randall Rader and Judge Kimberly Moore, along
with Judge Ann Aiken, an Oregon district court judge sitting
by designation, sat on the Federal Circuit panel that decided
the appeal.

The patent-at-issue is U.S. Patent Number 6,422,941.
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The plaintiffs are represented by Matthew McAndrews and
Raymond Niro Jr. of Niro Haller & Niro Ltd.

Sony is represented by Daniel Johnson Jr. of Morgan Lewis &
Bockius LLP.

The case is Craig Thorner et al. v. Sony Computer
Entertainment America LLC et al., case number 2011-1114, in
the U.S. Court of Appeals for the Federal Circuit.

--Editing by Eydie Cubarrubia.

For a reprint of this article, please contact reprints@law360.com.

https://communications.law360.com/law360-about
file:///about/contact
file:///advertise
file:///careers
file:///terms
file:///privacy_policy
file:///privacy_policy
https://www.lexisnexis.com/systems/privacy-cookies/?locale=en-us#manage.
file:///faq
file:///site_index
https://communications.law360.com/resource-library
https://communications.law360.com/law360-company
file:///testimonials
file:///firms/morgan-lewis
file:///firms/morgan-lewis
mailto:reprints@law360.com?subject=Fed.%20Circ.%20Revives%20Patent%20Claims%20In%20Sony%20Controller%20Suit

	Local€Disk
	Fed. Circ. Revives Patent Claims In Sony Controller Suit - Law360




